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Some aspects of foreign
investment taxation in Brazil

André Gomes de Oliveira e
*Thalles Paixao

ccording to a study

published by the United

Mations Conference on

rade and Development

(UNCTAD), 2007 was an outstanding
year for worldwide foreign direct
investments (FDI), which reached a
historic mark of US$ 1.5 trillion.
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In this intense capital How between nations, the oprion
to invest in a particular country s subject to analysis of
various Factors, among which the fiscal aspect is cerminly
oncof the most important.

As a developing country, Brazil tries 10 exercise. 1o
the extent possible, its right to tax income every time the
paving source is located in Brazil, or in cormain cases, the
televant asset is sitmated in the country {production source),
That is why ax a general rule there is withholding mx on
remittances abroad, such as on payment of services. interest
and capiral gains,

Regarding the last one, the sale of stock ina Brazilian
company by a non-resident 15 subject 1o income withholding
tax at a rate of 15%, even if both the seller and buyer are
domiciled abroad. IF the seller is locared in a blacklisted
low-tax jurisdiciion’, then the income withholding rax s
raised o 25%.

L this context, however, it is impormnt o consider
thar Brazil has entered inte double rax conventions wirh
some countries, by which the tax burden from income
withholding tax can be legitimarely reduced. These countries
are: Argentina. Auseria; Hrh:':'tum, Canada, Chile, China,
Czech Republic, Denmark, Ecuador. Finland, France,
Holland, Hungaey. India, lsracl, lealy, Japan, Luxembourg,
Mexico, Norway, Philippines, Portugal, Slovakia, South
Africa, South Korea, Spain, Sweden and Ukraine, It has also
executed reciprocity agreements with Germany, Great Bricin
and the Unired Srates, and an agreement for the exchange of
information with the latter.

These arrangements berween countries constioute a
relevant factor for attracting foreign investments, as they
ensure: (i) greater stability and security regarding the
applicable rax rules, including maximum income fx rares
(i) the right not to have the same income taxed in both
Contracring States; and (i) nondiscriminarory tx trement
in comparison with that attribured to natonal investors.

Additionally, regarding the taxation imposed on the sale of
shiares held in a Brazilian company, when involving investments
made by non residents in the Brazilian Anancial or capiral
miarker, according to Madonal Menctary Council (CMN)
Resolution 2,689/ 2000, any capital gains are tax-exempr.
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“It is important to consider that Brazil has entered
into double tax conventions with some countries,
by which the tax burden from income withholding
tax can be legitimately reduced”

Serring up an equity investment fund (FIP), venture
capital fund {(FIEE) and fund of equity investment fund
(FICFIP) can algo bring significane tax benehs for Forgign
investors, since: (i) all net carnings and gains obtained from the
sale, liquidation, redemprion, assignment or roll-over of bonds,
financial investments and securitics held by investment funds;
and (i} dividends or interest an sharcholders” equiry received
by investment funds are exempr from income wx.

More important for foreign investors, the income tax
rate is reduced o 2ero on investors' carmings from FIT%s, FIEEs
and FICFIPs, when paid to a beneficiary that is residen
abroad, in a jurisdiction not blacklisted, and as long as some
regulatory requirements are fulfilled.

In order o compensaee the losw of revenue due o the
extincrion of CPMF, foreign exchange operations in Brasil
o internalize and also repatriate funds are now subject 1o
the assessment of the Tax on Financial Operations (IOF), at
rates ranging from 0.38% 1o 5.58%,

Mevertheless, the Brazilian government has granted
specific ITOF rax reductions to zero to foreign investors in
transactions, such as currency Ex:.‘]‘t:mgc opertions o setile
asccounts for the nflow of capial for sock acquisrion by
foreign investors in public offerings registered with the
CVM, or for stock subscription, in_ cither case if the isuing
company’s shares are [isted for stock exchange trading,

Based on these considerations, along with Brasil's
good cconomic fundamenrals and excellent porentiil
for growth, there ix no doubt that the rax sdvantages
provided for in the pertinent legislarion or resulting from
the application of double tax conventions and reciprocity
agreements, will play an importane role in continuing to
actrace foreign investments in the coming years. @
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1. Jurigdictions that 1ax the income ai & maxkmum rate inferion o 205%
& CPMF wos ot bevied any temo money was withdsawrn lrom o bdnk
sccoisnt, physically or by other mesng,
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